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Though not without a clout, there is nothing magical about underling legal 
principles of private business M&A in Australia. Indeed this area of legal 
practice may even appear relatively basic when looked at through the prism of 
the law of contract. The focus of this paper is on explaining as simply as 
possible key contractual aspects of various documents regularly used in M&A 
transactions, private equity in particular. 
 

I  INTRODUCTION 
 
Many entities use acquisitions to propel growth and innovation strategies, 
and sell off older capabilities to open funding and attention for new areas.1 
Acquisitions of businesses as part of mainstream mergers and acquisitions 
practice (the ‘M&A’) is a ‘permanent fixture’ of today’s legal environment2 
that has its own established practices and principles. Though rooted in the 
law of contract,3 such practices and principles may be pulled together in a 
distinct study of the key contractual aspects of private business acquisitions 
in Australia, which this paper claims to offer.  
 
By referring to an acquisition of ‘a business’, rather than ‘a company’ in the 
topic of this paper, this paper aims to emphasise that the parties can come to 
an M&A negotiations’ table with a business that may be encompassed in 
various incorporated or unincorporated forms. Also, the final form of the 
business that will ultimately be acquired would normally turn on any legal, 
financial or tax advice that may be received from the deal advisors, aiming to 
minimise delay and transaction costs for their clients having regard to the 
pre-existing business structure. If an individual stands as a party to any 
transaction documents for the sale of business, it is usually to play an 

                                                 
*  Masters, Commercial Law (MQ), LLB (UTS), Barrister, Trust Chambers, email: 

tatiana.stack@trustchambers.com.au.  
1  Sara J Moulton Reger, Can Two Rights Make a Wrong? (2006) 122-123. 
2  Ibid, 122. 
3  As maintained in this paper. 
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endorsement role with respect to a contracting party, which it has knowledge 
or control of and/or to put up security for such endorsement.4  
 
Naturally, the use of any preferred form of business targeted for acquisition 
(the ‘Target’)5 will in its turn attract an extra layer of contractual and 
legislative complexity specific to its form.6 In light of a relatively limited 
size of this paper, the analysis of such complexity will be kept brief, looking 
at legal characteristics of various business forms mainly to exemplify the 
legal principles under consideration.  
 

II  CONTRACTUAL BASIS IN M & A 
 

A     Contractual Roots 
 
Traditionally, the courts have been quite careful to preserve the doctrine of 
freedom of contract, so that the parties were free to agree the terms of the 
transaction as they saw fit.7 The epitome of this approach to contract may be 
reflected in the statement of Jessel MR: 
 

[M]en of full and competent understanding shall have the utmost liberty of contracting, 
and that their contracts when entered into freely shall be held sacred and shall be 
enforced by Courts of justice. Therefore you have this paramount public policy to 
consider – that you are not lightly to interfere with this freedom of contract.8 

 
However, with the development of the law, the doctrine faced the steady 
intrusion of such overriding concepts as unconscionability,9 proprietary 
estoppel,10 fiduciary obligations,11 not to mention broader general legislative 
influences12 on the operation or result of commercial contracts, particularly 
involving large corporate entities.13 The existence of a commercial contract 

                                                 
4  For summary of law on guarantors, see Paul Latimer, Australian Business Law, (26th 

ed., 2007) 896-897. 
5  In this paper, a reference to ‘a business’ subject to an acquisition may be used 

interchangeably or together with the term ‘Target’. 
6  See, for example, specific regulation of companies, trusts, funds or limited 

partnerships. 
7  Lee Boldeman, The Cult of the Market: Economic Fundamentalism and its 

Discontents (2007) 245. 
8  Printing and Numerical Registering Co v Sampson (1875) LR 19 Eq 462, 465. 
9  Johnson v Buttress (1936) 56 CLR 113, 134-135, (Dixon J).  
10  Holiday Inns v Broadhead (1973) 232 EG 151; Banner Homes v Luff Developments 

[2000] 2 All ER 112. 
11  Hospital Products Ltd v USSC (1984) 156 CLR 41, 69 (Gibbs CJ) and Mason J at 102. 
12  See, for example, Contracts Review Act 1980 (NSW) and Competition and Consumer 

Act 2010 (Cth) (referred to as the ‘CCA’ below in this paper). 
13  Regulated heavily by the Corporations Act 2001 (Cth).  
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between the parties does not preclude and may even give rise to the 
interference of an overriding equitable obligation.14 However, the scope of 
such equitable obligation will depend on the circumstances surrounding the 
particular relationship15 and at the level of mainstream M&A will be more 
readily limited or all together dismissed as inapplicable.16 Despite the level 
of sophistication, which some of the present day law and M&A transactions 
have achieved, the underlying principles of M&A deals, particularly those 
commonly falling within the field of ‘private equity’, remain in basic law of 
contract.17 Often the key to the right answer to a client’s question would 
depend on the knowledge of contract law principles by the counsel 
overseeing the legal side of the transaction. 

 
A Contract formation 

 
In M&A context, the conventional notions of offer and acceptance do not 
have that much significance due to the parties not intending to establish a 
binding relationship until they sign a written agreement, carefully negotiated 
with the assistance of legal counsel. During the process of negotiation of an 
M&A contract, there is practically no room for the parties’ representatives to 
communicate to each other an offer and acceptance to form a valid contract 
and bind their principals, unless equity finds some basis to interfere.18 The 
issue is not really the lack of authority of representatives to bind their 
principals in the process of negotiation,19 but rather, no certainty as to the 
terms of agreement in a transaction of an M&A level complexity until 
signing of written documentation, as well as no intent to be bound before 
signing.20  
 

                                                 
14  See e.g. Hodgkinson v Simms (1994) 117 DLR (4th) 161, 173 (La Forest J), cited by 

Einstein J in Lakatoi Universal Pty Ltd v LA Walker; Ensile Pty Ltd v Walker 
Consolidated Investments [2000] NSWSC 113. 

15  News Ltd v Australian Rugby Football League (1996) 139 ALR 193, 312; Kelly v CA & 
Bell Commodities Corp Pty Ltd (1989) 18 NSWLR 248, 258. 

16  Tyrone M Carlin, ‘The Rise (and Fall?) of Implied Duties of Good Faith in 
Contractual Performance in Australia’ [2002] UNSWLJ 4, 6.  

17  Hospital Products Ltd v United States Surgical Corporation (1985) 156 CLR 41, 66. 
18  See e.g. United Dominions Corporation Ltd v Brian (1985) 157 CLR 1 at 12; Ravinder 

Rohini Pty Ltd v Kriziac (1991) 30 FCR 300.  
19  The authority may be established on the basis of, for example, ostensible authority – 

Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics Ltd [1971] 2 
WLR 440 at 443; Poseidon Ltd v Adelaide Petroleum NL (1991) 105 ALR 25.  

20  This is an objective standard, see Peter Gillies, Business Law (12th ed, 2004), 190 with 
reference to Air Great Lakes Pty Ltd v KS Easter (Holdings) Pty Ltd (1985) 2 NSWLR 
309, 334ff (McHugh JA).  
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Where binding obligations can potentially arise is if pre-contractual 
representations find their way to become part of the contract between the 
parties, which is probably an unintended circumstance that the party bound 
by such representations would prefer to avoid.21 Generic provisions in M&A 
written documentation normally contain clauses negating the existence of 
any pre-contractual representations to ensure that no such scenario arises.22 
One notable example of an M&A transaction where offer and acceptance 
may potentially be traced, is in the sale of a business by tender where an 
intention to be bound can be expressed in or inferred from the tender 
documentation.23  
 
Contractual element of consideration in M&A context is basically a given, as 
each party knows well enough (particularly if they have an internal 
project/transaction approval committee) what it is putting forward on its side 
of the bargain. If the issue of adequacy of the agreed consideration arises at 
the contract formation stage or where non-performance of a concluded 
contract is threatened in accordance with its terms on the basis of non-
compliance with the relevant conditionality,24 this may either cause the deal 
to fall through or result in the price renegotiation and the entry of the parties 
into a new contract supported by fresh consideration.  
 

B M & A Contracts 
 
For a Target held by a single owner prior to the sale, the key contract 
ordinarily used when the owner wishes to fully cash out of and exit the 
Target business is a type of a sale of business contract (the ‘SBC’). If only 
part of such business is acquired with the parties continuing as joint owners, 
the SBC and/or a type of subscription agreement may be entered into, 
depending on whether the seller wants cash, seeks further equity investment 

                                                 
21  Oscar Chess Ltd v Williams [1957] 1 WLR 370, 384; Dick Bentley Productions Ltd v 

Harold Smith Motors [1965] 2 All ER 65.  
22  It may not always be possible to negate all representations that may have been made 

to the purchaser during the contractual negotiations as some statutory remedies 
cannot be excluded, e.g. under ‘misleading or deceptive conduct’ provisions of the 
CCA. 

23  Blackpool and Fylde Aero Club Ltd v Blackpool Borough Council [1990] 1 WLR 
1195. The parties may also enter into a process contract governing their respective 
obligations in the tender process, even if the ultimate documentation is not entered 
into, see Hughes Aircraft Systems International v Airservices Australia (1997) 146 
ALR 1.  

24  For example, the occurrence of a material adverse change (the ‘MAC’) or 
unsatisfactory results of a legal, financial and other types of review of the business 
(so-called ‘due diligence’). On types of and general discussion of conditionality see 
Peter Gillies, Business Law (12th ed, 2004) 157-162.  
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in the business, or both. In such partial acquisitions, as the business is to be 
held jointly by the seller and the purchaser, a type of a joint venture 
agreement (the ‘JVA’) will also be entered into as part of the same deal.25 
 
For a Target held by a number of owners before the sale, there is often an 
existing JVA (or another agreement specific to the particular holding 
structure) in place at the time of the acquisition. If joint ownership is 
envisaged past the acquisition, then depending on the agreement reached by 
the parties, the purchaser either has to adhere to or renegotiate the terms of 
the existing JVA before completion of the transaction. This scenario will not 
be separately presented as its legal aspects are already encompassed within 
the framework of a single seller ownership scenario, considered in detail in 
this paper. 
 
Some of the most common types of M&A contracts are based on the popular 
use of a company26 holding structure favoured due to inter alia its separate 
legal personality, perpetual life, ease of change of proprietorship and 
attracting finance.27 In this context, the title of generic documents considered 
above would be altered to suit the subject matter at hand, e.g. a share sale 
agreement, a share subscription agreement or a shareholders’ agreement 
respectively.  
 
Similarly, a different form of holding structure will predetermine the title of 
documents to be entered into by the relevant parties, e.g. a partnership or a 
limited partnership agreement. Then the terms of the transaction 
documentation as well as the structure specific legal terminology would also 
be altered to fit the mechanics of a given holding structure.  
 
As this paper focuses on the contractual aspects of the relationship between 
the seller and the buyer in M&A deals, the emphasis will be on the SBC and 
the JVA (as relatively generic forms of documentation) to illustrate this 

                                                 
25  Also for each transaction, there usually are other documents to be entered into by the 

parties as part of the whole deal package, e.g. a loan agreement, a licence agreement, 
a deed of guarantee and indemnity. Such documentation will not be considered in this 
paper as non-core to M&A practice.  

26  In this paper, a reference to a ‘company’ should be interpreted to mean ‘a proprietary 
limited company’, unless the context requires otherwise. 

27  Further, a practice of incorporating a plain vanilla proprietary limited company, often 
referred to as a special purpose vehicle (the ‘SPV’), is regularly adopted to achieve ease 
of understanding the transaction structure, management and control processes in 
particular. 
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relationship with the least interference from the legislative framework.28 It is 
worth noting, however, that there is no hard and fast rule as to the strict 
adherence to the established contract type and in practice it is often seen that 
either contract may be tailored to incorporate elements of other types to fit 
exactly the transaction at hand.  
This flexibility may be particularly well observed from another group of 
M&A documents, the need for which arises due to a relative complexity of 
M&A deals and various constraints related to their negotiation, in the centre 
of which there is time pressure. This reference is to such contractual 
instruments like the memorandum of understanding, the heads of terms, the 
heads of agreement and the letter of intent (the ‘Pre-transaction 
Instruments’),29 which are commonly used as a precursor to the parties 
entering into properly drafted and negotiated formal documentation. To 
maintain the logical contractual sequence, an overview of M&A 
documentation will be commenced with examination of the contractual 
dynamics of the Pre-transaction Instruments. 
 

III  PRE-TRANSACTION INSTRUMENTS 
 

A The need for Pre-transaction Instruments 
 
So why are the parties generally so vulnerable to time pressures in M&A 
deal negotiation often require some type of a Pre-transaction Instrument to 
be prepared and entered into before formal M&A documentation is 
formalised? The answer to this question affords a number of factors in 
explanation. Firstly, time can potentially strip all transaction parties of deal-
certainty. Changing market conditions and business instability can yield an 
uncertain result for the seller and the purchaser alike. Another unpopular 
subject in M&A negotiation is due diligence30 that almost invariably needs 
to be completed within a limited time. By this the seller aims to reduce any 
undesirable business exposure, in particular reduce the risk of disclosure of 
confidential information delivered up to the purchaser during the 
investigations, as well as speed up a fairly protracted process of formalising 

                                                 
28  Such legislative framework may commonly include regulation of the specific legal 

structure at hand (e.g. company, trust, partnership, etc.) as well as compliance with 
the requirements of the CCA (anti-monopoly regulation in particular), the Foreign 
Acquisitions Takeovers Act 1975 (Cth), applicable taxation laws, etc.  

29  Each may also be referred to as a ‘Pre-transaction Instrument’. The name of a Pre-
transaction Instrument may vary depending on the circumstances of the transaction 
and adopted practices of the parties involved.  

30  The expression ‘due diligence’ is used to describe investigations conducted by experts 
into the acquisition of real or personal property in commercial transactions – see 
William D Duncan and Samantha J Traves, Due Diligence (1995) 5. 
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the deal. Looking at time from a different angle, time works against the 
purchaser trying to gain as much information as possible about the Target 
business. Then, there are pressures of competing bid situations, Target 
liquidity limitations together with other relevant factors that may affect the 
moods of the parties during the negotiations. In résumé, each party would 
generally be particularly risk averse towards a certain factor and entry of the 
parties into a Pre-transaction Document seeks to minimise any such risks, 
establish relative deal certainty and document the agreed terms achieved by 
the parties. Thus, in most cases a Pre-transaction Instrument will not be 
binding and reflect just that – the progress of the parties’ negotiation of the 
deal on the road to formal documentation.31 Only rarely, when the terms left 
out of a Pre-transaction Instrument are not essential and the agreement is 
otherwise complete, it will have a binding effect.32 
 

B  Available legal categories 
 
The legal profession has made an attempt to introduce some order in the 
interpretation of Pre-transaction Instruments by categorising them into 
statements of agreed principles, agreements to agree and binding 
agreements.33 In describing these categories, the emphasis shifts from 
providing framework for the formal documentation with no intention to be 
bound to a fully binding agreement in accordance with its terms, where 
formal documentation becomes a relative formality.34 Then the middle 
category pertains to a binding obligation to negotiate formal documentation 
based on the already agreed principles, from which the parties can easily 
walk away if there is no concurrence on the final documentation.35  
 
Legal vagueness in the analysis of the available legal categories shows that 
interpretation of any given Pre-transaction Instrument is ordinarily a matter 
of degree based on the specifics of the matter at hand. Australian case law 
and practice also suggests the existence of numerous borderline scenarios, 
which makes the task of fitting documents into an appropriate category fairly 

                                                 
31  See, for example, May and Butcher Limited v The King [1934] 2 KB 17. 
32  See, for example, Ravinder Rohini Pty Ltd v Krizaic [1991] 30 FCR 300. 
33  The High Court case of Masters v Cameron (1954) 91 CLR 353 first introduced these 

legal categories or classes as they are called in the case itself. These categories are not 
closed and there is an ongoing debate as to whether there exit three or four such legal 
categories -- see e.g. Bret Walker, ‘The Fourth Category of Masters v Cameron’ 
(2009) 25 JCL 108 and Sir Anthony Mason, ‘Opening Address’ (2009) 25 JCL 1. 

34  Masters v Cameron (1954) 91 CLR 353, 362.  
35  Ibid. 
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awkward, often with differing learned opinions.36 Thus the legal categories 
available for classification of Pre-transaction Instruments are no more than 
exemplifications of the general principle that, in the case of written 
documents, the intention of the parties is paramount and it is ‘to be resolved 
objectively and as a matter of construction of the relevant documents and 
these categories are necessarily subject to this general principle’.37 
 

C Practical Considerations 
 
In practice, it is common to see that a Pre-transaction Instrument is made 
expressly binding at least in part to provide for: 
 
• a period of exclusivity to restrict the seller from concurrent negotiations 

with third parties; 
• due diligence and related legislative compliance, as well as ongoing 

confidentiality and privacy arrangements, offering the seller wider and 
more specific protection than general common law principles that apply 
in that situation;38 

• costs and expenses apportionment to allow for the payment of each 
party’s ‘bills’ resulting from the deal negotiation process and largely 
incurred prior to the entry of the parties into definitive transaction 
documentation; and  

• generic terms assisting in the interpretation of the instrument. 
 

If the deal falls apart, indeed a Pre-transaction Instrument would be the key 
document the parties would look to for protection. 
 
Problems arise when a Pre-transaction Instrument is drafted without a clear 
understanding of the key commercial and legal terms that need to be 
included, which can lead to ambiguity.39 Generally, Australian courts are in 

                                                 
36  Cases like Coal Cliff Collieries v Sijehama (1992) 24 NSWLR, Toyota Motor 

Corporation Australia Ltd v Ken Morgan Motors Pty Ltd [1994] 2 VR 108, Vroon BV 
v Fosters’ Brewing Group Limited [1994] 2 VR 32, Geebung Investments v Vaga 
Group (1995) 7BPR 14,551, etc. 

37  Sir Anthony Mason, ‘Opening Address’ (2009) 25 JCL 1. 
38  For a comprehensive discussion of due diligence related restrictions, including 

privacy laws with respect to personal information disclosed to a potential purchaser in 
the course of negotiations, see American Bar Association, International Mergers and 
Acquisitions Due Diligence (2007) 47-49 and Katherine Sainty, ‘Privacy obligations 
in resource contracts’, Australian Mining and Petroleum Law Association Yearbook 
(2002) 499, 515.  

39  This can be more readily observed where a signed Pre-transaction Instrument is 
drafted and negotiated in-house before engagement of legal counsel. 
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favour of making sense of an ambiguous term, rather than interpreting it as 
meaningless and trying to sever it from the rest of the contract.40 There also 
appears to be a move away from the first impressions interpretation by the 
courts to an approach which looks at the entire factual matrix.41 However, a 
dispute as to the interpretation and enforceability of a Pre-transaction 
Instrument will be sure to sour the relationship between the counterparties 
and, if at all possible, should be avoided. 
 
When the formal transaction documents are singed, it is common practice to 
render any previously signed Pre-transaction Instruments ineffective or 
superseded to the extent of any inconsistency. This ensures that the 
documents, which the parties and their legal advisors spend most of the time 
and effort on, have the possible desired effect. 
 

IV  SBC AS A KEY CONTRACT USED IN M&A 
 

A Due diligence and the SBC 
 

Ordinarily an SBC is a document prepared by legal counsel acting for a 
prospective purchaser of the Target during or immediately following due 
diligence investigations.42 Due diligence is customary in M&A practice. It 
aims to investigate the Target’s business, assets, liabilities, and matters of 
non-compliance that may affect the value of the deal; as well as to identify 
regulatory and contractual requirements (e.g. third party consents, regulatory 
approvals, etc.) that must be complied with to ensure the smooth and 
complete transfer of the business or part thereof, as agreed by the parties. 
 
Ordinarily a quest of the purchaser, with the rise in the number of private 
equity acquisitions, due diligence conducted by the vendor43 is becoming 
increasingly common. This is particularly so in the context of a competitive 
                                                 
40  Peter Gillies, Business Law (12th ed, 2004) 191. Failing severance, the contract will be 

found null and void, see e.g. the test applied by the court in McFarlane v Daniell (1938) 
38 SR (NSW) 132 (Jordan CJ) and confirmed in Thomas Brown & Sons Ltd v Fazal 
Deen (1962) 108 CLR 391, 411. 

41  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 
Seminar, 6, see also Toyota Motor Corporation Australia Ltd v Ken Morgan Motors 
Pty Ltd [1994] 2 VR 108 where in determining the intention of the parties, the court 
had specific regard to the magnitude, subject matter and complexity of the 
transaction. 

42  It is not uncommon in Australia to permit a prospective purchaser to commence due 
diligence prior to execution of definitive documentation when there is a Pre-
transaction Instrument in place. See American Bar Association, International 
Mergers and Acquisitions Due Diligence (2007) 46. 

43  In this paper, the terms ‘seller’ and ‘vendor’ may be used interchangeably.  
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bid process, where bidders are reluctant to undertake their own due diligence 
until they have some exclusivity. Vendor due diligence often goes hand in 
hand with a vendor prepared SBC, which a prospective purchaser would 
have much less room to negotiate than in a private negotiation process when 
exclusivity is usually in place. In a situation other than a competitive bid 
process, vendor due diligence can also be a useful tool in speeding up the 
transaction and reducing total costs and disruptions. Furthermore, it can give 
the vendor the chance to identify and resolve any legal issues before the 
purchaser commences its own due diligence. 
 
In practice, when the vendor orders a due diligence report, the issues are 
generally presented from a seller friendly viewpoint, which can serve better 
in promoting and marketing the sale of the Target. In the relevant 
circumstances, however, vendors should be aware that legal due diligence 
reports are subject to the misleading and deceptive conduct provisions of the 
CCA, a breach of which during the course of negotiations may lead to 
significant sanctions.44 Furthermore, depending on the nature and form of the 
business, failure to make full disclosure may also constitute misleading and 
deceptive conduct in relation to a financial product or service under the 
Corporations Act 2001 (Cth).45 
 

B Conditions precedent and subsequent 
 

The parties would often come to an agreement on key terms of the SBC 
before they are ready to perform in full or in part their respective obligations 
under the contract. This happens due to the disparity between the need of the 
parties to progress the transaction in an expedient manner and such 
timeframe impediments as due diligence investigations, restructuring, 
obtaining all relevant regulatory approvals46. Thus the SBC documentation 
may be finalised and executed with the outstanding requirements set out in 
the SBC as conditions precedent to be satisfied by the relevant party or 
parties in order for the operative provisions47 in the SBC to come into force. 
Depending on the transaction, the conditions precedent in an SBC may 
include terms confirming project finance availability, absence of MAC, 
                                                 
44 American Bar Association. International Mergers and Acquisitions Due Diligence (2007) 

47. 
45 S 1041H of the Corporations Act 2001 (Cth). 
46 E.g. the Foreign Acquisitions Takeovers Act 1975 (Cth) compliance and/or anti-monopoly 

clearance under the CCA overseen by the Australian Competition and Consumer 
Commission.  

47  Provisions containing the actual transfer of ownership mechanics for the Target 
business. These will be considered in some detail below in this part IV, paragraph D 
of this paper. 



368 MqJBL (2011) Vol 8 
 

receipt of regulatory approvals, repayment of company debts as well as 
compliance with restructuring requirements. 
 
In a true sense, this conditionality is usually not precedent to the formation 
or existence of a valid SBC but to the obligation of a party to perform its part 
of the contract and is thus subsequent in the sense that it either entitles the 
party to terminate or automatically terminates the SBC on non-fulfilment.48  
In standard SBC contracts it is common to see the notion of ‘conditions 
subsequent’ to refer to conditionality that applies after the transfer of 
ownership of the Target and payment in exchange for such ownership has 
been in full or in part effected. Some of conditions subsequent provisions 
may fall into this category because the parties require this conditionality to 
proceed to a further stage in the contract and/or transfer a further share in the 
Target business. Other conditions may be here because the parties do not 
have time to comply with them to their satisfaction before the desired 
completion of the transaction when other conditions (in that way precedent) 
have been satisfied. In complex business structures, particularly where 
accounting and tax restructuring advice is given, a business restructuring 
milestones structure may even be adopted in the documentation. It is usually 
agreed that minor breaches of this structure will result in certain reduction or 
refund of the consideration paid or payable by the purchaser for the business 
or its part. 
 
However, a risk of the deal falling through due to a breach of a condition 
subsequent, after the completion of the transfer of the Target business, is 
very significant for both parties. Thus, only sheer necessity can require the 
inclusion of a condition subsequent of that nature in the SBC.  
 

C Operative provisions 
 

In the context of an SBC, key operative clauses are likely to specifically 
address the mechanics of transfer of the Target business in whole or in part 
by the seller to the purchaser by way of transfer of ownership over units, 
assets, shares and/or other types of rights comprising the business and the 
payment by the purchaser of consideration for such transfer. These 
provisions are more mechanical in nature and usually attempt to ensure that 
the transfer and the payment is effected simultaneously to the extent 
possible, so that no party is left to wait for its side of the bargain without 

                                                 
48  See comments of Mason J in Perri v Coolangatta Investments Pty Ltd (1982) 149 CLR 

537, 551 stating inter alia that this approach is favoured by the court at 552. See also 
Clive Turner, Australian Commercial Law (27th ed, 2009), 142-143 and generally 
Geipel v Smith (1872) LR 7 QB 404. 
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adequate security of performance by the other. Although terms of payment 
of consideration can be drafted into an SBC with a relative ease, the value of 
consideration to be paid by the purchaser is usually one of the most difficult 
terms of the actual bargain between the parties, as it aims to show how much 
the Target is really worth in the market.49 It has been demonstrated that 
M&A deals often result from businesses capitalising their general 
entrepreneurial skills – backing their valuation of what these skills can 
achieve with post-takeover assets against the market valuation of this 
value.50 
 
The seller and the buyer will rarely come to the same denominator when 
valuing a business. Despite existing accounting and business standards 
applied to valuation by the players in the industry, it is very difficult to value 
generalised entrepreneurial and management skills residing in a firm’s 
system of control. A common way for the parties to reconcile the conflict 
between a business valuation and the comparability of the value actually 
achieved by the performance of the Target business past acquisition is to 
agree on a post-acquisition price adjustment, the so-called earnout or reverse 
earnout arrangement. Again, a factor of utmost importance here would be 
complete understanding of the parties of the valuation method that applies to 
the adjustment, unprejudiced application of such valuation method by an 
independent properly selected expert, as well as objectivity of the adjustment 
itself in view of the shift in control of the Target business from the seller to 
the purchaser past acquisition. 
 

D Representations, warranties and indemnities 
 
The purchaser, in an attempt to secure receipt of a good title to the business, 
will normally insist on including in the SBC a set of statements in the form 
of representations and/or warranties confirming that the business will be 
transferred in the agreed state, focusing on areas of potential exposure 
thrown up by due diligence enquiries.51 The reason why in the appropriate 
circumstances inclusion of both notions in the SBC may be appropriate is 
because breach of each will lead to different alternatives for the purchaser, 
which would significantly expand the purchaser’s options in the negative 
circumstances of breach. 
 

                                                 
49  Based on the arms length assessment of the value of the Target business by an 

assumed hypothetical third party purchaser. 
50  Peter J Buckley, The Changing Global Context of International Business, (2003) 53. 
51  Katherine Sainty, ‘Privacy obligations in resource contracts’, Australian Mining and 

Petroleum Law Association Yearbook (2002) 499, 517. 
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Essentially, contractual damages may be payable to the purchase if it suffers 
loss as a result of a breach of a contractual warranty, however, it does not 
allow the innocent party to treat the contract as repudiated.52 The amount of 
damages that the purchaser may be entitled to recover is based on putting the 
purchaser in the position, which it would have enjoyed had the contract been 
performed.53 In the case of a breach of a representation, the purchaser may 
repudiate the contract. It can also claim damages assessed on a torts rather 
than a contracts basis: i.e. intended to put the purchaser in the position it 
would have enjoyed prior to its entry in the contract.54  
 
The choice between the available remedies is important as it allows the 
purchaser to opt for a more beneficial to it recovery. If the contract itself was 
a good bargain and the purchaser would have made profit as a result of entry 
into the contract, the purchaser may call for contractual remedies. Whereas if 
the purchaser made a bad bargain or lost money as a result of its entry into 
the contract, it may call for a tortuous assessment of damages, which will 
restore it to its pre-contractual position. 
 
The way indemnities commonly arise in the BSC context is where there is a 
breach of a representation and/or a warranty. Under indemnity clauses, this 
breach will trigger an automatic payout of losses and costs incurred by the 
purchaser even in situations where the purchaser actually knew of an 
existing or a potential problem. Indemnities given by the seller in the SBC 
(as will be the case for any type of commercial agreement) will be closely 
scrutinised by the parties and their legal advisors, as this type of provisions 
can lead to significant monetary payouts affecting the sale value of the 
Target. In Australia, to obtain favourable capital gains tax treatment, it is 
common to provide in the SBC that any payment by the seller to the 
purchaser for contravention of a representation, warranty and/or indemnity is 
to be treated as a reduction of the purchase price.55 
 

E Limitation of Liability 
 

Limitation of liability provisions or exclusion clauses56 in the SBC are 
intended to protect the seller from a potentially unlimited liability that may 
                                                 
52  Clive Turner, Australian Commercial Law (27th ed, 2009) 145. 
53  Peter Gillies, Business Law (12th ed, 2004) 92. 
54  Ibid see also Netaf Pty Ltd v Bikane Pty Ltd (1990) 26 FCR 305. 
55  American Bar Association, International Stock Purchase Acquisitions, (2006) 659. 
56  Although it is an accepted M&A practice to refer to exclusion clauses as ‘limitation 

of liability’ provisions, these notions may be used interchangeably and the High 
Court has confirmed that the principles governing their construction are the same in 
each case, see H&E Van Der Sterren v Cibernetics (Holdings) Pty Ltd (1970) 44 



 Contractual Basics for M & A For Private Business Acquisition in  
 Australia  371 

arise as a result of the sale of Target business. Of course, most sellers would 
not wish to carry any liability for the sold business following completion of 
the sale. However, to strike an acceptable bargain, the parties often agree to 
cap liability at a certain amount comparable to the price paid by the 
purchaser, as well as to introduce time and substance limitations, outside 
which the seller will not be liable to the purchaser under the SBC. Careful 
drafting would need to be employed to ensure enforceability of exclusion 
clauses as the courts construe them strictly contra proferentem57 in case of 
ambiguity.58 One should also be mindful that limitation of liability 
provisions cannot exclude fundamental breaches of the contract59 or be 
contrary to any applicable law,60 in which case the SBC may even be 
rendered void if the illegal provision may not be severed from the rest of the 
document.61 

 
F Full exit CF joint control impact 

 
The terms of the SBC used in a transaction where the whole of the Target 
business is being sold will necessarily be different from an SBC 
accompanied by a JVA, where it is envisaged that the Target will be under 
joint management after the acquisition. The emphasis in the former would lie 
with the vendor wishing to fully exit the business with minimum potential 
liability. At the same time, in deals with 100% acquisition of the Target 
business, the purchaser would be aiming to protect itself to the extent 
possible from any potential defects in the title to the business and attempt to 
impose maximum post-acquisition liability it can achieve on the exiting 
party. 
 
The contents of an SBC is generally much more amicable if the parties intent 
to co-own the business following the acquisition, as both would have to 
ensure efficient business operation in any positive and negative 
circumstances. Thus the focus in the SBC would shift from getting 

                                                                                                                             
ALJR 157; Bright v Sampson and Duncan Enterprises Pty Ltd (1985) 1 NSWLR 346; 
Thomas National Transport (Melbourne) Pty Ltd v May & Baker (Australia) Pty Ltd 
(1996) 115 CLR 353. 

57  Against the interests of the party seeking to rely upon the exclusion clause. 
58  Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500, 510. 
59  See Karsales (Harrow) Ltd v Wallis [1956] 1 WLR 936, 940; Smeaton Hanscomb & 

Co Ltd v Sassoon I Setty Son & Co (No 1) 1 WLR 1468, 1470; Wathes (Western) Ltd 
v Austin (Mens-wear) Ltd [1976] 1 Lloy’s Rep 14. 

60  Statute law may sterilise or limit the operation of exclusion clauses, e.g. the CCA and 
the Contracts Review Act 1980 (NSW). 

61  This was illustrated in News Limited v Australian Rugby Football League Limited 
(1996) ATPR 41-466. 
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compensation to resolving the issue with minimum delay and cost to the 
underlying business. 
 
Exactly the same distinction applies to an SBC used on a standalone basis 
with full exit of the vendor and a type of subscription agreement where the 
seller remains an owner of the Target business following the sale of its part. 
Such subscription agreement, save for the actual operative provisions 
mechanics,62 would essentially be quite similar to an SBC entered into by the 
parties that continue in joint control of the Target past the acquisition phase. 
Having considered some of the key elements of an M&A acquisition process 
under an SBC in Australia, this brief overview of the form of the SBC 
contract may be concluded with an observation on the use of generic terms 
in an SBC. Interestingly, generic terms, ordinarily intended to assist with 
contract interpretation, often deal with such important notions as joint and 
several liability63, price hedging,64 pre-contractual representation65, tax 
reimbursement (including stamp duty), etc... These should thus be paid due 
attention to and in no circumstances overlooked as minor.  
 

V THE JVA  
 

A Joint venture structures  
 
In Australia, the use of a JVA structure in M&A transactions may be 
preferred or required66 where the transaction is centred around pulling of 
resources to undertake a specific business project or where no joint business 
enterprise is yet formed and the parties intend to build the foundation for its 
development. However, a JVA may really be utilised in any relevant 
circumstances reflective of the parties’ intent to establish a joint venture 
relationship67 and it would be incorrect to use the term ‘joint venture’ to 

                                                 
62  For discussion of operative provisions mechanics, see above part IV, paragraph D of 

this paper. 
63  It is particularly important to be on the look-out for provisions dealing with joint and 

several liability when there are multiple parties acting on the same side of the deal, 
e.g. multiple sellers or multiple purchasers.  

64  See, for example, when the price is subject to change depending on fluctuations in a 
particular currency. 

65  As mentioned above, pre-contractual representations are often expressly excluded in 
the final documentation, however it is important to ensure that they do not expressly 
find their way back in by way of a provision hiding itself among generic terms (e.g. a 
type of exclusion from a generic term). Also see n 22. 

66  See, for example, tax reasons consideration of which is outside the scope of this 
paper. 

67  To look more specifically at the notion of a ‘joint venture’, brief statutory definitions 
tend to occur in legislation, e.g. s 128A(1) of the Income Tax Assessment Act 1936 
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refer solely to an arrangement of a partnership. The latter is simply too 
restrictive and narrow to comfortably deal with the heterogeneous diversity 
of contemporary joint venture arrangements, which are of enormous 
commercial importance and much more ‘elastic’.68 
 
A joint venture can present itself in the form of a company, unit trust, 
partnership, unincorporated joint venture69 or any hybrid form that may 
result from ingenious tax structuring advice and legal drafting. It may either 
be incorporated, which can occur in all industries and is frequently used in 
connection with real estate development projects, or it may be 
unincorporated, which is particularly common among entities operating in 
the extractive industries.70 Many of Australia’s largest mineral, oil and gas 
exploration and development projects are undertaken as unincorporated joint 
ventures among companies, often with foreign participants.71 
 
Firms have increasingly adopted joint ventures as a purposeful strategic 
response to changing market conditions, often with their direct competitors 
to become more prominent than they could otherwise have achieved by 
organic development.72 It has been suggested that joint ventures are more 
likely to succeed when partners possess complementary missions, resource 
capabilities, managerial capabilities and other attributes that create a 
strategic fit in which the bargaining power of the venture partners is evenly 
matched.73 
 

B Terms of the JVA  
 
The JVA deals with the governance of the jointly managed enterprise, which 
would in most instances be covered outside the SBC and usually effective 
from the time of completion of the sale under the SBC. A good description 

                                                                                                                             
(Cth) and AASB Accounting Standards AASB at [12.1], but these definitions simply 
bear a working meaning in the context of the particular legislation rather than attempt to 
create an exhaustive general definition of a ‘joint venture’. See also William D Duncan, 
Joint Ventures Law in Australia (2005) 5. 

68  Hadid v Lenfest Communications Ltd [1999] FCA 1798, [767] (Lehane J). 
69  For a detailed description of the available joint venture structures See Stella Monique, 

‘Financing of Joint Venture Agreements’ (1998) Annual Joint Ventures Seminar, 4 – 
8. 

70  Peter H Eddey, Accounting for Interests in Joint Arrangements, (1985) 3. 
71  Ibid 3-4. 
72  Peter J Buckley, The Changing Global Context of International Business, (2003) 221. 
73  Peter J Buckley, The Changing Global Context of International Business, (2003) 223 

with reference to Kathryn R. Harrigan, Strategies for Joint Ventures, (1985). 
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of basic terms of the JVA has been given in the following statement with 
respect to an unincorporated joint venture subject to a formal agreement: 

 
[the JVA] states the scope, purpose and duration of the joint venture, identifies the 
assets committed to it, describes and quantifies the interests of the participants and 
provides for the operation, management and control of the venture, the 
subscription, holding and expenditure of funds, the apportionment of liability, the 
consequences of default, the use and disposal of the fruits of the venture, the 
assignment of interests, withdrawal from the venture and its termination.74 
 

Points where separate interests of each of the participants end and the 
venture begins must be very clearly defined to avoid undue claims on 
collaborative resources.75 Unfortunately, in the context of a joint venture, it 
is common to see risks related to self-interest and opportunistic behaviour,76 
which often get extensive coverage in the JVA in the form of terms of non-
compete and non-disclosure of confidential information. Non-compete terms 
aim to align the commercial incentives of each of the parties to act in the 
best interests of the venture. They provide whether the joint venturers will be 
permitted to compete with the joint venture operation and which business 
opportunities, if any, must be referred to the joint venture.77 In non-compete, 
the parties may also set out specifically any terms of undertaking activities 
competitive with the joint venture and prohibit conduct that may lead to 
misuse of the joint resources, poaching staff employed by another joint 
venture participant, unfair pricing, etc. The commercial structure of the joint 
venture and the allocation of ownership, risk and reward between the parties 
(as is provided under the JVA) affords the key protection from opportunistic 
behaviour.78 In practice though it is also important to ensure that employees 
at all levels are fully ‘au fait’ with what skills, technologies and other 
resources are off-limits in relation to exchanges with the partner 
organisation.79 
 
                                                 
74  J D Merralis QC, ‘Mining and Petroleum Joint Ventures in Australia: Some Basic 

Legal Concepts’ (1988) 62 ALJ 907, 908-909. 
75  Ewa Buttery and Alan Buttery, Business Networks (1994) 135. 
76  Though Bureau of Industry Economics in its research report Beyond the Firm: An 

Assessment of Business Linkages and Networks in Australia (1995, Research Report 
67) (the ‘Research Report’), suggests that on average, the likelihood of a firm 
obtaining major benefits in its business cooperation dealings is around 2.5 times 
greater than its chances of encountering major problems at xxii. 

77  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 
Seminar, 14. 

78  Ian Hewitt, Joint Ventures (4th ed, 2008) 249. 
79  Ewa Buttery and Alan Buttery, Business Networks (1994) 136, also noting that ‘the 

greatest danger of unintended information sharing occurs not at senior management 
level, but among the engineers and managers some four or five levels below’. 
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C Joint venture governance 
 
Indeed alliances only work where they are well managed.80 Thus terms of 
joint governance lie at the heart of the JVA as they represent the essence of 
the relationship between participants in controlling and managing the joint 
venture. It is normal practice for the overall responsibility for the joint 
venture to be vested in a management committee or board with its structure 
and powers as well as the representation rights of each participant detailed in 
the JVA.81  
 
Depending on the agreement between the joint venture participants, control 
may be shared equally or in proportion to the financial contribution required 
of each participant. The focal point of the joint governance provisions is a 
list of matters generally reserved either for the unanimous or a majority 
voting of the participants. Such reserved matters may include decisions on 
strategic development of the Target, its financing, management, operations, 
key commercial contracts, dealings with related parties, approval of business 
plans and budgets, borrowing capacity of the Target and its participants, etc. 
The day-to-day management and the implementation of the decisions made 
in accordance with the agreed corporate governance structure are normally 
vested in senior corporate staff. 
 

D Expenses and profits of the Target past Acquisition 
 
In today’s economic environment a business may be sold for a variety of 
reasons, one of the most common of which would be to attract further 
funding of the expenses made and/or expected to be made by the Target. 
Funds inflow in the Target may be sought as equity contribution at 
acquisition by way of equity subscription or at later stages of joint 
ownership, in which case the terms of issue are likely to form part of the 
JVA. Equity may be issued to one or a number of joint venture participants, 
with or without a dilution factor. If financing in the form of debt is preferred, 
then one or a number of participants may become lenders to the joint 
venture. Commercially, that contribution will have the hallmarks of 

                                                 
80  Ibid 138. Also the Bureau of Industry Economics in its Research Report asserts that 

lack of trust and loss of control are the two outstanding reasons for cooperation 
failure, at xxiii. 

81  A company, as the joint venture holding vehicle, would have its own established 
management structure stakeholders (ordinarily comprised of company directors and 
shareholders) highly regulated by the Corporations Act 2001 (Cth) and subject to the 
relevant case law. However limited, the general terms of the corporate governance of 
a company are still a subset of those of a joint venture enterprise. 
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‘equity’.82 Another option that is ordinarily open to the parties is to attract 
third party debt financing of expenses of the Target.83 Some of the 
fundamental differences between debt and equity in joint venture financing 
can be summarised as follows:84 
 
• with debt financing there is a legal obligation on the borrower (joint 

venture entity or the participants, depending on the joint venture 
structure) to repay the debt together with interest, whereas the recipient 
of funds in an equity investment generally has no obligation to repay it;85 

• equity investors are not entitled to a distribution in the winding up of a 
company until all creditors (including debt financiers) have been paid; 

• a debt investor’s powers are set out in the loan and security86 
documentation, whereas in the case of an equity investor, its powers are 
exercised through its voting power; and 

• the need of an equity investor to protect its position is somewhat 
undermined by the duties of the directors nominated by that investor to 
manage the joint venture, including general obligations of disclosure of 
any conflicts of interest.87 
 

A properly drafted JVA should address the financing pathway, preferred by 
the parties. This may be done in the form of a binding obligation to fund, 
detailing terms of such funding,88 or in the form of an agreement to agree if 
the terms of financing are relaxed and agreement on the terms of financing 
                                                 
82  Stella Monique, ‘Financing of Joint Venture Agreements’ (1998) Annual Joint 

Ventures Seminar, 2. 
83  Between debt at one end and equity at the other, there are instruments known as 

quasi-debt or quasi-equity, which convey characteristics of both equity and debt, e.g. 
convertible notes and redeemable preference shares. 

84  Ibid 9. 
85  Whether an equity investor receives a return for the use of its funds in the form of 

dividends, being the equivalent to interest in the case of a debt investment, will 
depend on the capacity of the recipient of the funds to profitable use of those funds, 
which is embodied in s 254T of the Corporations Act 2001 (Cth). 

86  Security puts third party lenders ahead of unsecured lenders and trade creditors in an 
enforcement or in liquidation. 

87  Duties of directors are extensively covered in the Corporations Act 2001 (Cth), ss 
180, 181, 182 and 183 in particular, as well as by the general law. Joint venture 
financiers who take an equity interest in a joint venture project may be putting 
themselves in a position of conflict of interest because of their fiduciary duty to the 
project: see Robert Pritchard, ‘Joint Venture financiers Warned’ (1985) International 
Financial Law Review 45. 

88  Funding obligations should be drafted fairly tightly to avoid a way out by a party not 
willing to finance the joint venture and often include key terms of finance (e.g. 
principal and interest, the extent to which the Target may borrow funds from third 
parties, ability to charge the assets of the Target, etc.). 
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will anyhow be required to be reached between the parties at the relevant 
time. The latter situation is of course risky in that it may give rise to an 
unwanted deadlock. However, at later stages of operation of the venture, it is 
possible to envisage some deadlocks that would be sought by the parties to 
provide a way out for one or a number of the participants, not wishing to 
commit further to the venture, thereby ensuring liquidity of their investment. 
In practice, if external financing is sought, the JVA as well as other 
transaction documents entered into by the parties will be subject to the 
requirements of a third party lender, that will often go as far as introducing 
terms in the JVA akin to control and management provisions (aligned with 
the lender’s interest in the venture), which the participants would normally 
try to resist.89 Third party debt often comes at a price of difficult 
negotiations, thorough future cash flow and potential risks investigation of 
the debtor business, as well as introduction of fairly onerous security 
instruments to cover all identified risks. Financiers of each participating 
venturer invariably seek security over both the rights of the joint venture 
participant in the joint venture property and under the JVA.90 
 
The funding needs of the Target goes hand in hand with the timing and profit 
distributions policy agreed between the parties having regard to their 
commercial objectives as well as tax planning considerations.91 As these 
terms deal with the monetary side of the relationship between the joint 
venture participants, who obviously come into the business with a view to 
profit, careful and complete drafting of these terms into the JVA should 
stand fairly high on the list of transaction priorities. 
 

E Exit rights at a glace 
 
As a creature of contract law, the terms of the JVA often reflect the weight 
of the respective bargaining and negotiation power of the seller and the 
purchaser.92 While the joint venture participants are in agreement, a flexibly 
dratted JVA would serve them well, however serious issues arise if there is a 
falling out between the parties.93 This is why, in practice, a lot of emphasis is 
placed on dispute resolution, deadlock breaking and exit provisions in the 
                                                 
89  N L Scheinkestel, ‘The Debt-Equity Conflict: Where does Project Financing Fit?’ 

(1997) 8 Journal of Banking and Finance Law and Practice, 103, which explains the 
conflicts underlying the negotiation of financing documentation.  

90  Di Everett, ‘Joint Ventures: a problem for lenders’ (1995) 10 ABLB 85. 
91  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 

Seminar, 13. 
92  Which necessarily includes the skills and powers of their respective advisors. 
93  This is particularly so if a minority veto right or a 50/50 joint management enterprise is 

established. 
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JVA to allow each of the parties preserve as much of their respective rights 
as possible in a negative situation of hostility. A good approach would be for 
the parties to attempt to pre-empt possible situations in which a disagreement 
may arise and their amicable resolution in the JVA and avoid deadlock 
where possible. Though, this will obviously not work with respect to the 
resolution of fundamental to the Target business disputes if the joint business 
cannot continue effective operation as a result of the disagreement, in which 
case this deadlock needs to be broken as soon as possible to save the 
business.  
 
Dispute resolution mechanics may include arbitration and mediation, sale of 
the business to a third party,94 pre-emption rights,95 option agreements, 
providing for sale or acquisition of one of the parties’ stakes in the business 
by the remaining shareholder, compulsory transfer provisions as well as 
winding-up, etc.96 
 
Exit, of course, can have a very peaceful side when it is justified by the 
business objectives of the joint venture participants, appropriately 
anticipated in the documentation and continues to remain in favour of each 
participant at the time of its exercise. Such exit can occur, for example, if a 
participant enters the joint venture on the understanding that it will cash out 
when the joint venture makes certain milestones, e.g. at the completion of a 
project, and the other participant will then take full control over the 
venture.97 Amicable exit provisions in the JVA are sometimes optional rather 
than compulsory and may give the relevant party either a put option in 
respect of its interest or a call option over the interest of other participant 
based on a predetermined valuation formula. An alternative trigger to a 
peaceful exit could be an occurrence of a critical event, such as insolvency, 
unauthorised assignment, change of control, a serious default under the JVA 
or another supplementary document in the transaction. Then the main 
purpose of this mechanism would be to prevent an objective party from 
being ‘locked in’.  

                                                 
94  This could be a joint sale, or a sale under tag/drag provisions in the JVA, the latter 

considered further in this part V, paragraph H of the paper. 
95  Where a joint venture participant may exit by selling its stake in the venture to a third 

party, provided it first offers to it to the other joint venture participant. See Graham 
Stedman & Janet Jones, Shareholders’ Agreement (3rd ed, 1998) 26-35. Pre-emption 
rights also considered further below in part V, paragraph H of the paper. 

96  See e.g. Borland’s Trustee v Steel Brothers & Co Ltd [1901] 1 Ch 279; Graham 
Stedman & Janet Jones, Shareholders’ Agreement (3rd ed, 1998) 35-37. 

97  Sometimes dilution rather than full exit is opted for by the parties. This can be 
achieved by issue of further equity participation in the joint venture or by transfer of 
part of the existing equity to a joint venture participant.  
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Whichever exit is in focus, the key to the parties willingness to proceed on 
this basis is the price for the exiting party’s stake in the venture,98 which will 
be on the lower range of the scale if exit occurs due to a breach of a deal 
term or if the goodwill of the joint enterprise on a going concern basis99 is 
destroyed or substantially damaged. 
 

F Dispute resolution tactics 
 
At the end of the spectrum where less significant issues of disagreement lie, 
the mechanics ordinarily used to resolve them is a common sense approach 
of majority vote dominating power.100 Although this seems to be the logical 
way to drive the joint venture forward in its operations, decisions of 
fundamental character still often remain subject to veto by the minority to 
the extent provided for in the JVA. It is also common to expect a high risk of 
deadlock in 50/50 joint ventures or where the stakes of the participants are 
otherwise well balanced. Another source of disputes is poor communication 
between the joint venture participants, which may easily be improved by an 
effective reporting structure cemented in the JVA.101 
 
If a dispute arises, a comprehensive dispute resolution in the JVA may firstly 
provide for a mandatory referral of the matter in dispute to the chief 
executive officers or senior executes of the parties to meet and attempt to 
settle the matter before more formal procedures are resorted to. A senior 
executive who has the requisite authority and who is not personally involved 
in the issues of the dispute is often able to unlock entrenched positions of the 
personnel on the ground.102 A JVA may also call for an independent person 
(e.g. a chairman of the joint venture management board, a mediator or an 
arbitrator) to be brought in to help resolve disputes between representatives 
of the participants.  
 
                                                 
98  The interests of the exiting and the remaining participant would be in direct conflict 

when the issue of the price for the stake of the exiting participant is considered and a 
price benefit factor of one is always a price detriment factor of the other.  

99  An entity is a going concern when it is considered to be able to pay its debts as and 
when they are due, and continue in operation without any intention or necessity to 
liquidate or otherwise wind up its operations. On this subject, see KPMG, ‘How 
concerned should Directors be about going concern?’ (Press Release, 30 January 
2009) 2. 

100  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 
Seminar, 15. 

101  Peter Cash, ‘Resolution of Disputes and Winding Up of Joint Ventures’ (1998) 
Annual Joint Ventures Seminar, 1. 

102  Ibid 16. 
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It seems that arbitration is an effective tool where one of the parties to the 
joint venture is a foreign entity. In this case, arbitration under internationally 
recognised UNCITRAL Arbitration Rules may well be more acceptable to 
that party than the alternative of the parties’ rights being determined by an 
Australian court.103 Arbitration is also useful in untangling technical disputes 
but may prove unhelpful when a fundamental business issue is at stake. 
 
As a prelude or an alternative to arbitration or court proceedings, the parties 
may also have recourse to mediation (or conciliation)104 to get the parties to 
talk to each other or at least to create a climate of compromise with the help 
of the facilitator who may be an umpire, referee or mediator. Such a person 
will necessarily be highly respected, impartial and qualified to conduct the 
procedure. As any resolution will be on a voluntary basis, rather than 
enforced upon the parties, it requires approaches quite different to 
arbitration. An arbitrator who attempts to mediate would normally be 
disqualified under the rules of natural justice.105 Mediation may also run in 
parallel to arbitration or court proceedings.106  
 
One useful variation of the independent person dispute resolution technique, 
where the parties do not hold equal stakes in the venture, is to leave a vacant 
position on the management board open, to be filled by a vote of the major 
participant in a deadlock situation. This ‘swing man’ would only act in this 
capacity and only to the extent necessary to resolve the deadlock.107 The key 
advantage of this method is the settling of the dispute within the context of 
the jointly managed entity, rather than a possible alternative of having a view 
of an arbitrator prevail, which may suit neither participant. 
 

G Exit focused deadlock breaking provisions 
 

                                                 
103  See above n 101, 10-11. 
104  In practice, the term ‘conciliation’ is almost interchangeable with the term 

‘mediation’. Property drafted mediation provisions have been found enforceable – see 
above n 106, 5-7. 

105  For an overview of arbitration requirements: see generally Graeme Robinson, ‘The 
Liability of Arbitrators, Mediators, Referees and Experts and the Application of 
Professional Indemnity Insurance’ (2004) 23(1) The Journal of Arbitrators and 
Mediators, Australia, 23, 25-27; 

106  In New South Wales, mediation, arbitration or referral out to a referee may also be 
ordered by the court under the Civil Procedure Act 2005 (NSW) and the Uniform 
Civil Procedure Rules 2005 (NSW) if the matter proceeds to litigation. 

107  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 
Seminar at 16. 
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Looking at deadlock breaking provisions and the difficulties the parties 
commonly face in negotiating the same, it is clear that deadlock breaking 
provisions indeed represent one of the biggest transaction hurdles in M&A 
with cumbersome legal drafting, particularly so where the parties’ stakes in 
the jointly managed enterprise are well balanced. The devices used to break 
deadlocked parties are generally last resort measures as they work by 
breaking the relationship between the parties. No wonder that legal jargon 
accepted in this area of M&A practice is very colourful: ‘Mexican standoff’, 
‘Russian Roulette’ and ‘Texas shootout’ are some of the widely used terms 
when it comes to deadlock. 
 
To exemplify the legal mechanics of breaking a deadlock, a ‘Russian 
Roulette’ provision entitles either participant to make a formal offer to sell 
its entire interest in the venture to the other, once adequate notice has been 
given. No valuation or need for reference to a valuer is required since the 
offeror fixes its own price. The offeree is then forced to make an election 
either to accept the offer and purchase the entire interest or to sell its entire 
interest to the offeror at the same price as designated in the original offer. If 
no response is received from the offeree, it is deemed to have sold its interest 
to the offeror. This clause should be avoided if the parties are not on a 
comparable commercial footing or if a party is not legally able to buy out the 
interest of the other party without, for example, obtaining a government 
approval or permission.108 Otherwise, the weaker player may be forced to 
sell its stake at a price, substantially lower than would have been possible to 
achieve had the commercial footing between the seller and buyer been equal. 
Another dramatic solution to a deadlock - ‘Texas shootout’ involves each 
party sending a sealed bid to an umpire stating the price at which they are 
willing to buy out the other party. The sealed bids are opened together, and 
the highest sealed bid ‘wins’. The ‘winner’ must then buy (and the ‘loser’ 
must sell) the remaining share of the business. This provision has a similar 
commercial impact as the ‘Russian Roulette’ in that it will not be to the 
benefit of the party that is financially disadvantaged in comparison to the 
other or where regulatory approvals are required to effect the transfer. 
 
There are numerous variations of the above mechanics depending on the 
agreed terms of price determination, notice, resolution periods and 
amicability of the approach adopted by the parties to resolve situations of 
deadlock.109 From experience, a value judgement is often made as to the 
                                                 
108  Peter Cash, ‘Resolution of Disputes and Winding Up of Joint Ventures’ (1998) 

Annual Joint Ventures Seminar, 12. 
109  See generally Adam Gamble and Mark Sallis, Arcus Legal, ‘Resolving a 

Management Deadlock’ (Press Release, 2003) and Ellison Tillyard Callanan 
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most acceptable deadlock resolution and exit techniques, which when the 
time comes may not in fact prove to meet the parties’ expectations due to 
changes endured by the joint enterprise, each participant, as well as the 
economic environment as a whole. 
 
An interesting and a relatively painless resolution specific to an 
unincorporated contractual form of the joint venture is the so-called ‘sole 
risk’ or ‘non-consent’ provision. It introduces a level of flexibility for the 
parties by allowing the joint venturers who wish to proceed at a faster pace 
to do so under their sole control and at their sole cost and risk.110 The 
participating parties would also agree to indemnify non-participants in the 
case of any failures, with the latter possibly receiving a lower stake in the 
joint venture in the case of success of the former.111 Sole risk provisions are 
particularly favoured in the mining joint venture documentation. 
 
Where the parties have ignored the necessity of guarding against deadlock in 
the JVA, they can either go through a ‘Mexican standoff’112 to force 
themselves to find a solution or fall back on the courts. Various remedies 
may be obtained by litigation, including compulsory purchase, the 
appointment of a receiver and winding up.113 
 

H Drag, tag and pre-emption rights 
 
One way to facilitate a participant’s exit of the business, which works in the 
situation where a third party may wish to enter the joint venture as a 
participant, is the introduction of drag along and tag along rights under the 
JVA. Drag along provisions give the participant selling to a third party the 
right to require the remaining participant to join in the sale, whereas tag 
along rights allow the non-selling participant to elect to join into the sale, in 
each case on the same terms as the proposed sale. Tag rights work 
particularly well for the remaining participant if it came into the business to 
work specifically with the other selected participant and it would not benefit 
from remaining in the business on its own or with the joining third party. 
 
                                                                                                                             

Solicitors, ‘The Importance of Selecting the Appropriate Business Structure’ (Press 
Release, 5 March 2007). 

110  William D Duncan, Joint Ventures Law in Australia (2005) 327. 
111  Michael C Ahrens, ‘Negotiating the Joint Venture’ (1998) Annual Joint Ventures 

Seminar, 15. 
112  Do nothing whereby forcing the parties to find a solution at the risk of liquidation of 

the joint venture. 
113  See above n 111, 18. Also see n 106 for other solutions that may be ordered by the 

court. 
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Pre-emption rights go hand-in-hand with drag and tag rights under the JVA, 
as well as with some of the other exit provisions where part sale of the 
venture business to a third party is involved. Pre-emption right may be 
worded as either rights of first offer or first refusal, which determines the 
order of the sale discussions between the selling participant, the third party 
and the non-selling shareholder. In case of the right of first offer, the selling 
participant first has to approach the non-selling shareholder with the offer to 
sell to the former its stake in the venture. If the non-selling shareholder does 
not accept this offer, the selling shareholder is free to go to the market and 
sell its stake to a third party on terms not better for the selling shareholder 
than the terms of the original offer. The right of first refusal mechanics 
requires the selling shareholder to first find a potential third party purchaser 
and agree the key terms of the deal and then approach the non-selling 
participant with the offer to sell its stake to it on these or better terms. Then 
if the non-selling participant refuses this offer, the sale to the third party may 
proceed on the terms of the original offer or worse. 
 
If there is a breach of pre-emption rights set out in the JVA, then the courts 
will normally offer protection to the non-selling participant e.g. by finding 
that the right of pre-emption gives the non-selling participant ‘a right to seek 
injunctive relief to restrain the registration of a transfer that has been effected 
in breach of the right’, with such transfer being void and such participant 
having standing to apply for rectification of any register.114 
 

I Termination 
 
Some of the exit rights of under the joint venture documentation would be 
accompanied by clauses terminating the JVA,115 in which case the JVA 
should also address the consequences of its termination by providing for e.g. 
repayment of the loans, the change or transfer of business names, realisation 
of incomplete projects, etc. The alternative to termination may be the joining 
of the incoming third party purchaser as a party by its execution of a deed of 
adherence to the provisions of the existing JVA. To avoid any dispute as to 
the terms of the deed of adherence, a form of it is often attached to the JVA.  

                                                 
114  Carew-Reid v Public Trustee (20 ACSR 443), 455-456 (Owen J), in which case the 

rights of pre-emption were also set out in the Constitution, see also Grant v John 
Grant and Sons Pty Limited (1950) 82 CLR 1 26, 29; Winthrop Investments Limited v 
Winns Limited (1975) 2 NSWLR 666.  

115  See, for example, when the joint venture ends up being in the hands of a single 
participant. 
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When proceeding to termination, the parties may sometimes agree in the 
JVA (often as the last resort device only) to proceed to a voluntary 
liquidation and have the jointly managed entity wound up. 

 
VI CONCLUSION 

 
Having regard to the variety and potential complexity of the existing M&A 
arrangements, it is important for the parties as well as their advisors, who 
often drive the documentation negotiation process in M&A market, to 
concentrate specifically on the potential liability issues in the transaction, 
strive to cover all essential terms, and where applicable provide for the 
appropriate deadlock breaking and exit provisions.  
 
However, the parties should never lose sight of their commercial objectives 
and remember that it is often the simplest structural arrangements that prove 
to be the most rewarding. 
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